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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43997 
 Plaintiff-Respondent, )  
     ) IDAHO COUNTY NO. CR 2012-53678 
v.     ) 
     ) 
BILLY J. RHOTON,   ) APPELLANT'S BRIEF 
     ) 




STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Billy J. Rhoton appeals from the district court’s order denying his Idaho Criminal 
Rule (hereinafter, Rule) 35 motion for reduction of sentence.  He asserts that the district 
court abused its discretion by denying the motion in light of the new information he 
presented.   
 
Statement of the Facts & Course of Proceedings 
 In 2013, Kevin and Amber VanGunten reported a burglary at their residence.  
(Presentence Investigation Report (hereinafter, PSI), p.3.)  Ms. VanGunten reported 
that earlier in the day, a man and woman walked up to her home carrying a gas can and 
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asking for gas.  Ms. VanGunten had her sister load a gas can and her sister then drove 
the couple back to their vehicle.  (PSI, p.3.)  Mr. Rhoton acknowledged his participation 
in this case.  (PSI, p.5.)  He stated that he and three other individuals ran out of gas on 
a dirt road and they went to find gas at the nearest house.  (PSI, p.5.)  The family 
appeared to be leaving for work.  (PSI, p.5.)  When the family left, Mr. Rhoton and the 
others returned to the house and took several guns and tools from the house and the 
shed.  (PSI, p.5.)  Mr. Rhoton stated that he was not directly involved with the thefts but 
he watched from the car when they occurred.  (PSI, p.5.)   
Mr. Rhoton was charged with two counts of burglary, two counts of grand theft, 
and misdemeanor malicious injury to property.  (R., p.88.)  He pleaded guilty to grand 
theft by possession of stolen property and the district court imposed a unified sentence 
of twelve years, with five years fixed, and the court placed Mr. Rhoton on probation.  
(R., p.125.)  He did not appeal. 
 The State subsequently filed a petition for probation violation.  (R., p.153.)  
Mr. Rhoton eventually admitted to violating the terms of his probation and the district 
court revoked his probation but retained jurisdiction.  (R., p.167.)  The district court 
relinquished jurisdiction following the retained jurisdiction period.  (R., p.184.)   
 Mr. Rhoton then filed a Rule 35 motion for reduction of sentence and an affidavit 
in support of the motion.  (R., pp.187, 190.)  The district court denied the motion.  
(R., p.212.)  Mr. Rhoton did not initially appeal from this order, but, pursuant to a partial 
grant of post-conviction relief, the district court re-entered the order denying 
Mr. Rhoton’s Rule 35 motion so that he could appeal.  (R., pp.224, 235.)  Mr. Rhoton 
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then appealed.  (R., p.240.)  He asserts that the district court abused its discretion by 
denying his Rule 35 motion.  
 
ISSUE 
Did the district court abuse its discretion when it denied Mr. Rhoton’s Rule 35 Motion for 





The District Court Abused Its Discretion When It Denied Mr. Rhoton’s Rule 35 Motion 
For A Reduction Of Sentence In Light The New Information Presented 
 
 A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the 
sound discretion of the sentencing court, and essentially is a plea for leniency which 
may be granted if the sentence originally imposed was unduly severe.  State v. Trent, 
125 Idaho 251, 253 (Ct. App. 1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) 
and State v. Lopez, 106 Idaho 447 (Ct. App. 1984)).  “The criteria for examining rulings 
denying the requested leniency are the same as those applied in determining whether 
the original sentence was reasonable.”  Id., citing Lopez, 106 Idaho at 450.  “If the 
sentence was not excessive when pronounced, the defendant must later show that it is 
excessive in view of new or additional information presented with the motion for 
reduction.  Id. (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)).   
 In his Rule 35 motion, Mr. Rhoton requested lenience because he assisted the 
prosecution in obtaining guilty pleas from his codefendants in a case that was largely 
circumstantial.  (R., p.195.)  He also asserted that he was not an aggressor nor a 
participant in the burglary, but he did acknowledge that he did nothing to stop it.  
(R., p.195.)   
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 Mr. Rhoton submitted a letter that he wrote to the court.  (R., p.197.)  He told the 
court that during the past year he had time to reflect on the decisions that he made and 
realized he could not continue with the same decision making process.  (R., p.197.)  He 
acknowledged that he suffered from a drug addiction and had taken programs to 
address his issues, including AA/NA, relapse prevention, and anger management.  
(R., p.197.)  He requested that the court reduce his sentence to seven years, with two 
years fixed.  (R., p.198.)   
 Mr. Rhoton also addressed the court at the Rule 35 hearing.  He accepted 
responsibility for his criminal involvement and for having the court’s jurisdiction 
relinquished.  (Tr., p.136, Ls.1-7.)  He acknowledged that he did not take his rider 
seriously, but informed the court that since jurisdiction was relinquished he made the 
decision to be a productive person.  (Tr., p.137, Ls.15-25.)  He asked the court for an 
opportunity to go to the community work center in Idaho Falls, St. Anthony, Nampa, or 
Boise.  (Tr., p.136, Ls.14-18.)  In order to do that, he needed to have less than 18 
months left remaining on his fixed time so he asked for his fixed time to be reduced to 
two or three years.  (Tr., p.136, Ls.19-25.)  Mr. Rhoton stated that he had come to work 
camp and worked 40 hours a week, gotten a raise, and had several compliments from 
his bosses on his work ethic.  (Tr., p.138, Ls.1-7.)   
 Considering this information, Mr. Rhoton asserts that the district court abused is 




Mr. Rhoton respectfully requests that this Court reduce his sentence as it deems 
appropriate.  Alternatively, he requests that his case be remanded to the district court 
for a new sentencing hearing.  Alternatively, he requests that the order denying his Rule 
35 motion be vacated and the case remanded to the district court for further 
proceedings. 
 DATED this 2nd day of September, 2016. 
 
      ___________/s/______________ 
      JUSTIN M. CURTIS 
      Deputy State Appellate Public Defender 
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